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THE CONVENTIONAL LAW OF THE ENVIRONMENT
E. D. Brown*
I
INTRODUCTION

This chapter is intended to provide a balance sheet of the network
of conventional law, in force or in the pipeline, designed to protect
the various parts of the environment treated in greater depth by other
contributors. The term 'conventional law' has been liberally interpreted to allow reference to be made not only to treaties but also to
declarations, resolutions, and other acts adopted by international
institutions or conferences. Even where such instruments are not
binding per se, they are frequently either the forerunners of treaty
obligations or point the way in which internationally prescribed
municipal legislation may be expected to develop.
The material is classified by reference to the various areas of the
environment. Thus, following this Introduction, Part II deals with the
Territorial Environment, including land and rivers and internal
waters but excluding national airspace and marine 'territory'. Part III
is concerned with the Airspace Environment and Part IV with the
Outer Space Environment. Finally, Part V is devoted to the Marine
Environment.
There must be very few international institutions which are not
concerning themselves with environmental questions and contributing
to the growth of 'the conventional law of the environment' in one
form or another. Limitations of space would forbid an exhaustive
analysis, or even a complete enumeration, of the voluminous and
growing collection of instruments produced either by these institutions or by more traditional inter-State negotiations. The intention, in
any event, is rather to present a bird's eye view of, and provide a
perspective in which to study, this new, but fast-growing, branch of
international law.
The bird's eye view is contained in Parts II-V. Perhaps the best
perspective in which to study this material is provided by an
appreciation of the multi-level nature of the attack on environmental
problems. As it was put in a recent Convention, ".

.

. concerted

action by Governments at national, regional and global levels is
essential to prevent and combat . . . pollution."' Every State has a

complex network of relations with other States on various levels of
integration. Thus, in the environmental field, it will be seen that, in
addition to the commitments which States have undertaken in
*Reader in International Law, University College, London.
1. Oslo Convention for the Prevention of Marine Pollution by Dumping from Ships and
Aircraft, 15 Feb. 1972 [1972] 11I.L. M. 262; Misc. No. 21, Preamble [1972] (Cmnd. 4984).
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traditional bilateral or multilateral treaty form, they have also
incurred obligations, or been influenced by non-binding recommendations, as a result of their membership of regional organizations such as
the Council of Europe; supranational institutions like the European
Economic Community; sectional organisations like NATO and comprehensive universalist organisations like the United Nations, with its
range of Specialised Agencies and Conferences.
Much of the work of these and other institutions will be referred to
later. It may be helpful, however, to set the scene by first reviewing
briefly the roles and potential of five "institutions", representing
different levels of integration, which have adopted, or are in the
course of adopting, a very broad, comprehensive approach to the
environment. The five are: (1) a Soviet-American bilateral Agreement
on Environmental Protection signed in May 1972; (2) The Council of
Europe; (3) the European Economic Community; (4) NATO; and (5)
The United Nations Conference on the Human Environment (the
Stockholm Conference).
A. Agreement on Co-operationin the Field of
Environmental Protection between the
United States of America and the Soviet Union (1972)
Under Article 2 of this Agreement, 2co-operation is to "be aimed at
solving the most important aspects of the problems of the environment and will be devoted to working out measures to prevent
pollution, to study pollution and its effects on the environment, and to
develop the basis for controlling the impact of human activities on
nature." Practically every area of the environment is specifically
included within the scope of the Agreement and the Parties agree to
devote special attention to joint efforts to improve existing technologies and develop new technologies which do not pollute the
environment. The task of approving concrete measures and
programmes of co-operation is entrusted to a Joint Committee on
Co-operation set up under Article 5.
This Agreement is one of a number of treaties signed during
President Nixon's visit to Moscow in May 1972 but appreciation of its
significance as a reflection of the improved relations between the two
States should not detract from its value as a framework for useful
co-operative work between two of the world's most technologically
advanced States. This fact is further demonstrated by the signing on
21 September 1972 of a Memorandum of Implementation 3 under
2. May 23, 1972, [1972] 11 . L. M. 761.
3. 67 Dept. of State Bull. (Oct. 16, 1972).
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which the two States agree inter alia to make joint studies of pollution
in the cities, atmosphere and rivers of the two countries.
B. The Council of Europe
In terms of the number and significance of Conventions concluded
under its auspices, the record of the Council of Europe is not very
impressive. Only two Conventions have come into force-the
European Convention on the Protection of the Archaelogical Heritage (entered into force 20 November 1970)4 and the European
Agreement on the Restriction of the Use of Certain Detergents in
Washing and Cleaning Products (entered into force on 16 February
1971).5 The latter, recognising the necessity to secure harmonization
of the laws on the control of fresh water pollution, commits the
parties to it to adopt measures to ensure that the detergents in such
products are at least 80% biodegradable.
Mention should also be made of a European Convention on the
Protection of International Fresh Waters against Pollution which is in
the pipeline. One of the main elements expected to be incorporated
in the new Convention will be the establishment of a system of
co-operation between parties participating in the same international
hydrographic basin or watercourse for the purpose of strengthening
existing international commissions and, if necessary, to create new
commissions. A second element will probably be to make provision
for minimum standards of tolerable water pollution applicable either
to all international fresh water or varying according to each of the
international hydrographic basins or watercourses within the geographical scope of the Convention. The commissions themselves will
elaborate higher standards for the different stretches of each basin or
6
watercourse.
Reviewing only the Conventions of the Council of Europe does not,
however, give a fair picture of the Council's work on the environment. A comprehensive study would also have to refer to the useful
work done by various committees and conferences to stimulate public
awareness of the problem and encourage the harmonization of
existing legislation and the promulgation of new municipal law. To
mention but a few representative examples: the European Water
4. [1972] Euro. T.S., No. 66.
5. Sept. 16, 1968, Euro. T.S. No. 64; [1971] U.K.T.S. No. 23, (Cmnd. 4646). See also Res. A.P.
(72) 1, Feb. 1972, adopting for the purpose of the Convention a biodegradability testing system
proposed in an OECD Council Recommendation of July 13, 1971.
6. The present draft was preceded by another contained in Recommendation 555 of the
Consultative Assembly of May 1969. The earlier draft was rejected by the Committee of
Ministers and the present draft is the work of the Secretariat and an ad hoc Committee of
Experts. See also Law and Water Pollution, in 6 Forward in Europe, Legal Supplement (Mar.
1972).
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Charter was adopted in 19687 and the European Conservation
Conference of February 1970 included among its recommendations
the compilation of an analogous International Charter for the
Defence of Nature. 8 The same Conference adopted a Declaration on
the Management of the Natural Environment of Europe which, inter
alia, called for a conventional harmonization of pollution standards
and the preparation of a Protocol to the European Convention on
Human Rights (1950), guaranteeing the right of every individual to
enjoy a healthy and unspoiled environment. 9 The work of the
Committee of Experts on Air Pollution also deserves mention. In
addition to producing a Declaration of Principles on Air Pollution
Control, 10 the Committee has also sponsored a comparative study of
the municipal legislation of Member States."
Finally, mention may be made of the draft resolution annexed to
the aforementioned draft Fresh Waters Convention. The resolution
would call for harmonization of domestic law governing civil liability
for pollution, thus complementing the Convention's rules on interState liability. A Committee of Experts called to consider the
feasibility of such harmonization held its first meeting in June 1972.12
C. The European Economic Community (EEC)
Though its performance has not been very impressive so far, the
EEC has the potential to make a very important international
contribution for at least three reasons. First, in terms of integration
and real powers, this supranational institution is by far the most
advanced in Europe and is in a position to mold and harmonize the
environmental legislation of its nine Member States. Second, as a
major trading bloc, the EEC is in a position to influence the
environmentally relevant policies of industry in other States by
requiring imports from these States to meet stringent anti-pollution
standards. Third, as a major source of development aid, the EEC is in
a position to assist developing States to meet the costs of environmen7. Adopted May 6, 1968. Reproduced in Forward in Europe 16 (June-July 1968).
8. Council of Europe, The Management of the Environment in Tomorrow's Europe:
Proceedingsof the European Conservation Conference 126-27 (1971).
9. Id. at 203-09, especially at 207.
10. Adopted by the Committee of Ministers on Mar. 8, 1968, as Resolution (68)4. See also
Resolution (71)5 on installations causing cross-frontier pollution, adopted on March 26, 1971.
11. Council of Europe, Committee of Experts on Air Pollution, Legal Aspects of Air
Pollution Control, Doc. No. EXP/Air (72) 11 (1972). This document includes both C. Colliard's
comparative study, Air Pollution Control, and A. C. Kiss's Efforts to Control Air Pollution at
International Level. See Part III infra for further details on Council of Europe's work on air
pollution.
12. See Civil Liability for Fresh Water Pollution, 5 Forward in Europe 10 Legal Supplement
(1971); Law and Water Pollution, 6 Forward in Europe 21 Legal Supplement (1972).
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tal policies which might otherwise be considered too expensive in
socio-economic terms.
The EEC Commission is fully aware of its responsibilities in this
area but is handicapped by a lack of specific powers in the EEC
Treaty. Nevertheless, considerable progress has been made in the last
two years.
The "constant improvement of the living and working conditions of
their peoples" is affirmed by the Preamble of the EEC Treaty' 3 as
"the essential objective of their efforts." Article 2 includes "an
accelerated raising of the standard of living" as one of the aims of the
Common Market. Although the Treaty nowhere refers to environmental protection, there is scope on the basis of these provisions for resort
to Article 235 of the Treaty, which provides that:
If action by the Community should prove necessary to attain, in
the course of the operation of the Common Market, one of the
objectives of the Community and this Treaty has not provided the
necessary powers, the Council shall, acting unanimously on a
proposal from the Commission and after consulting the Assembly,
take the appropriate measures.
The EEC Commission, arguing that the protection and improvement of the environment is just as important as a quantitative
increase in the standard of living, has in fact proposed to resort to
Article 235, where necessary, as a basis for Community action in this
field. The proposal was included in a memorandum addressed to the
Council of Ministers in July 1971, outlining a Community environment policy and a draft action program. 14 Pursuant to this policy, the
Commission, in 1972, submitted its first practical proposals to the
Council of Ministers in the form of an ambitious and far-reaching
three-phase action program, including the establishment of new
institutions. 15 It is hoped that these proposals will form the basis of
decisions to be taken in 1973 by the Council of the Community-enlarged by the three new Member States.
The Commission is therefore fully prepared to respond to the
invitation in section 8 of the communique issued by the nine-State
Summit meeting on 21 October 1972:16
13. Treaty establishing the European Economic Community, Mar. 25, 1957, Misc. No. 5
(1972) (Cmnd. 4864); 298 UNTSI.
14. Commission of the European Communities, First Communication on Community Policy
concerning the Environment, doc SEC (71) 2616 final, adoptedJuly 22, 1971.
15. Commission of the European Communities, Communication from the Commission to the
Council on a European Community Programme concerning the Environment, submitted Mar. 24,
1972 (Bulletin of the European Communities, Supplement 5/72), summarised in 5 Bulletin of the
European Communities39-44 (No. 5, 1972).
16. European Community 26 (Nov. 1972).
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The heads of state or of government emphasized the importance
of a Community environmental policy. To this end they invited
the Community institutions to establish before July 31, 1973, a
programme of action accompanied by a precise timetable.
Pending the adoption and execution of the Commission's plans, the
EEC has turned its attention to two more specific matters on the basis
of the Treaty's provisions on 'approximation of laws'. In 1970, the
Council of Ministers issued a Directive under Article 100 of the
Treaty, establishing standards to control automobile emissions. 17 A
directive binds the Member States as to objective but leaves the
means to their discretion. Such directives may be issued under
Article 100 "for the approximation of such provisions . . . as directly

affect the establishment or functioning of the common market."'18
Second, on 21 June 1971, the Commission submitted a draft
Directive to the Council which referred to the Council of Europe
Convention on Detergents 19 and called for approximation of legislation on domestic and industrial detergents on the basis of the 80%
biodegradability standard adopted in the Convention.
D. NA TO
In November 1969 the NATO Foreign Ministers established a
Committee on the Challenges of Modern Society (CCMS) to:
examine how to improve, in every practical way, the exchange of
views and experience among the Allied countries in the task of
creating a better environment for their societies .. .and to
consider specific problems of the human environment with the
deliberate

objective
20

of

stimulating

action

by

Member

governments.
All areas of the environment are within the CCMS terms of reference
and projects have already been undertaken on such diverse subjects as
marine oil spills; other forms of water pollution; the clean engine; air
pollution; an experimental safety vehicle and road safety; work
satisfaction; disaster assistance; and misuse of drugs.
Questions as to the danger of duplication with other organizations
and the suitability of the forum 2 l readily come to mind, but the
17. Directive 70/220/CEE, Mar. 20, 1970; J.O. No. L 76, Apr. 6, 1970, 1-22.
18. EEC Treaty, Article 189.
19. J.O. No. C 90, Sept. 11, 1971, 28-40. See also supra note 5.
20. J. R. Huntley, Man's Environment and the Atlantic Alliance 7, (1971). This booklet gives
a comprehensive account of NATO's work in this field.
21. See Huntley, supra note 20 at 32-42. Article 2 of the North Atlantic Treaty of Apr. 4,
1949 provides a basis:
The Parties will contribute toward the further development of peaceful and
friendly international relations by strengthening their free institutions, by
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NATO case is that CCMS may make a special contribution through
its 'pilot country' method and its action, rather than research,
orientation. The pilot country takes responsibility for a project
(perhaps with a 'co-pilot') plans and pays for the study, prepares the
22
necessary reports and attempts to see to it that action ensues.
E. The U.N. Conference on the Human Environment
The Agenda of the Stockholm Conference was so vast that even a
'balance sheet' reference to its contribution to the 'conventional law'
of the environment is difficult to prepare in the available space.23 The
instruments adopted by the Conference fall under 4 main headings:
The Declaration on the Human Environment, designed to "inspire
and guide the peoples of the world",24 is, in its inspirational aim,
generality of formulation and legal status, akin to the Universal
Declaration of Human Rights. It consists of a 7-paragraph Proclamation, followed by 26 numbered Principles on such diverse matters as
nature conservation, pollution, needs of developing States, urbanisation, demography, liability and compensation, and nuclear tests. The
Principles are essentially statements of what "must be" done but are
not of course intended to have any binding effect in themselves.
25
Action Plan for the Human Environment. The Action Plan
comprises the 109 Recommendations adopted by the Conference on
substantive items of the Agenda and includes recommendations on
three broad types of action: The global environmental assessment
program (Earthwatch); Environmental management activities; and
International measures to support the national and international
actions of assessment and management.
Once again, the Recommendations of the Action Plan are not
binding; but, as the considered recommendations of the Conference,
based on an unprecedented amount of research and international
co-operation, they may be expected to be influential on the policies of
both States and intergovernmental institutions.
Resolution on Institutions and Financial Arrangement. This Resolution 26 consists of a series of recommendations to the U.N. General
bringing about a better understanding of the principles upon which these
institutions are founded, and by promoting conditions of stability and well being.
They will seek to eliminate conflict in their international economic policies and
will encourage economic collaboration between any or all of them.
22. See also in regard to the "pilot country" method, Huntley, supra note 20 at 16 and 40.
For its application to oil pollution, see E. D. Brown, The Prevention and Control of Marine
Pollution: A Progress Report, 1 Anglo-Am. L. R. 51, 53 (1972).
23. See also Report of the United Nations Conference on the Human Environment held at
Stockholm, 5-16 June 1972, U.N. Doc. A/CONF 48/14 (1972).
24. Id. at 2.
25. Id. at 8.
26. Id. at 61.
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Assembly to establish: a Governing Council for Environmental
Program; an Environmental Secretariat; a voluntary Environmental
Fund; and an Environmental Co-ordinating Board. The broad purpose
of this machinery would be to provide a permanent institutional
arrangment within the United Nations and to ensure the economic
co-ordination of the environmental activities of the various U.N.
organs.
Other Conference Resolutions. These included a resolution condemning nuclear weapon tests and calling upon States to abandon
27
planned tests.
II
THE TERRITORIAL ENVIRONMENT
Leaving questions of air pollution for separate treatment,2 8 the
great bulk of the conventional law affecting the territorial environment consists of the bilateral and multilateral agreements between
neighbouring States for the protection of inland multinational waters.
This may, however, be an appropriate place to mention quite a
different kind of international initiative; potentially capable of an
important contribution to environmental preservation.
A. Protection of Important Ecosystems
Early in 1971, an International Conference on the Conservation of
Wetlands and Waterfowl was held in Iran. The Final Act, signed on 3
February 1971,29 included the text of a draft Convention on Wetlands
of International Importance especially as Waterfowl Habitat. Parties
would be obliged to designate suitable wetlands for inclusion in a list
of Wetlands of International Importance (Article 2 (1)). Without
prejudice to the Party's "exclusive sovereign right" over a listed
wetland (Article 2 (3)), there would be an obligation to promote its
conservation (Article 4).
The Iranian Government announced to the Conference its intention
to place one of its wetland ecosystems of special global significance in
joint trust with a suitable international agency to conserve and
administer for all mankind 30 an initiative which was welcomed by the
Second Committee of the General Assembly in November 1972.
Although the Stockholm Conference on the Human Environment
did not adopt the Convention, it did adopt two relevant recommendations. In Recommendation No. 38: "It is recommended that Governments take steps to set aside areas representing ecosystems of
27.
28.
29.
30.

Id. at 66.
See Part III infra.
(1972) 11 I.L.M. 963.
Id. at 965.
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international significance for protection under international
agreement."-31 And, in Recommendation No. 99 (6): "It is recommended that Governments should: (b) Whenever appropriate, sign the
Convention on Conservation of Wetlands of International Import-

ance.'

32

B. Pollution of Inland Multinational Waters
Conventions to prevent or control pollution of international
waterways range from simple bilateral arrangements to the complex
regimes established for the Rhine and the Great Lakes of North
America. In this context, it is only possible to refer to examples of the
33
various types.
The inclusion of pollution clauses in waterway agreements between
neighbouring States is not a recent phenomenon. It has been noted,
for example, that:
Before 1945, altogether twenty-one agreements relating to water
courses were concluded by Germany,, all of them based on the
principle 'that no State may carry out in its territory measures
affecting an international river course which produce a marked
detrimental effect on the river course flowing through the
territory of another State. '3 4
Three examples illustrating more recent European practice may be
mentioned. The first two of these, the Lake Constance Convention
and the Netherlands-German Frontier Treaty, incorporate provisions
requiring consultations before a Party executes works liable to harm
the interests of another Party, and establish supervisory institutions.
31. Supra note 23, at 24.
32. Supra note 23, at 52. See also Introductory Note by the Secretary General of the
Conference on the World Heritage Foundation, U.N. Doc. A/CONF.48/IWGC.1/2 (1971) and
Recommendation 98 of the Stockholm Conference encouraging the preparation of conventions
needed to conserve the world's natural resources and cultural heritage, supra note 23 at 52.
33. In addition to the treaties referred to in the text, see also: Convention regarding the
Regime of Navigation on the Danube, Aug. 18, 1948, 33 U.N.T.S. 197; Protocol between France,
Belgium and Luxembourg to establish a Tripartite Standing Committee on Polluted Waters,
Apr. 8, 1950, 66 U.N.T.S. 287; Agreement between Poland and the German Democratic
Republic concerning Navigation in Frontier Waters and the Use and Maintenance of Frontier
Waters, Feb. 6, 1952, 304 U.N.T.S. 160, esp. Article 17; Convention between France and
Switzerland for the Protection of the Waters of Lake Leman, Nov. 16, 1962; the Saar Treaty
between France and Germany, Oct. 27, 1956 (Annex 8, Article 8); the Agreement on Navigation
of the Moselle between France, Germany and Luxembourg, Oct. 27, 1956 (Article 55) and the
Protocol between France and Germany establishing the Commission of the Saar and the
Moselle, Jul. 1, 1962. The French Cabinet is reported to have approved a Bill ratifying a
Franco-Swiss Convention for the protection of the waters of Lake Geneva (Council of Europe,
Newsletter, June 4, 1972).
34. F. Kolb, Intergovernmental Agreements concerning the Protection of Water Resources
Between Germany and its Neighbouring States, in U.N. Economic Commission for Europe,
Conference on Water Pollution Problemsin Europe, 2 Documents 401 (1961).
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The Convention for the Protection of the Waters of Lake Constance was signed on 26 October 1960 by the Land of BadenWfirttemberg, the Free State of Bavaria, Austria and Switzerland. To
facilitate co-operation, a Standing International Commission for the
Protection of the Waters of Lake Constance was established. The
Commission's recommendations are not binding but have to be given
35
careful consideration by the Parties.
Chapter IV of the Frontier Treaty between Germany and the
Netherlands of 8 April 1960 provides for consultation on boundary
waters (other than the Rivers Rhine, Ems and Dollart) in a Permanent
Boundary Waters Commission. Provision is made for conciliation by
the Commission in case of complaints over new measures affecting
water control and an arbitral Tribunal is established with jurisdiction
to settle all disputes arising under Chapter IV.36
Finally, the Treaty concerning the Improvement of the Ghent-Terneuzen Canal (1960) between Belgium and the Netherlands 37 deals in
Articles 27-31 with pollution of the canal and includes in Annex III
detailed qualitative norms on, inter alia radioactive waste.
THE RHINE AND THE AMERICAN GREAT LAKES
The two most highly developed institutional regimes are those
established to regulate the Rhine and the North American Great
Lakes system. Highly developed though they are in many respects, it
will be noted that a substantial degree of control over pollution
matters is reserved to the riparian Parties.
The Rhine. Two international commissions have responsibilities in
relation to the pollution of the Rhine. The Central Commission for
the Navigation of the Rhine, set up in 1815, has an active membership
of the four riparian States, together with Belgium and the United
Kingdom and is competent only if pollution is related to navigation.
Violations of navigation regulations may be investigated by the Rhine
River Police and prosecuted before the Rhine Navigation Court. 38 In
1971 the transport of dangerous materials on the Rhine was subjected
to conditions laid down in a Regulation with technical annexes, 39 the
latter including lists of hazardous materials the river transport of
which is forbidden.
35. Id. at 407.

36. See Documents, supra note 34 at 433.
37. June 20, 1960. English text of Arts. 27-31 and Annex III is in Documents, supra note 34,
at 441.
38. The CCNR, set tip by the Congress of Vienna (1815), is now based on the Convention of
Mannheim of Oct. 17, 1868 (2 European Y. B. 258 (1956), (as revised by Convention Relating to
the Revision of the 1868 Mannheim Act, Nov. 20, 1963 (11European Y.B. 175 (1963)).
39. Rglement pour le transport de mati~res dangereuses sur le Rhin (ADNR) (1971).See also
Article 87 of the Police Regulations for the Naviigation of the Rhine, adopted by CCNR in
March 1954, forbidding the discharge into the River of oil waste or liquid fuel waste.
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The Second Commission is the International Commission for the
Protection of the Rhine against Pollution, originally established in
1949 and now operating under the Convention which entered into
force on 1 May 1965,40 with a membership of France, Germany,
Luxembourg, The Netherlands, and Switzerland. The Commission
may propose measures for the protection of the Rhine but action
(under Article 6) depends upon a unanimous vote. The first substantial
results may be seen in the proceedings of the Hague Ministerial
Conference held in October 1972.41 Agreement was reached on
sharing the cost of storage of a proportion of the waste salts previously
dumped into the river from the Alsace potassium mines. Second, the
Commission was instructed to draw up, within 6 to 12 months, a
'black list' of prohibited substances and a 'grey list' of substances
requiring special care on the basis of the Oslo Marine Dumping
Convention. 4 2 In the face of French intransigence, little progress was
made on a third question, the problem of thermal pollution caused by
atomic power reactor cooling systems.
The paucity of the powers of these Commissions is only too
apparent. Nevertheless, the Central Commission does enjoy unusual
legislative, judicial and executive powers-admittedly in relation to
only part of the pollution problem-and the new Commission has
already made important advances.
The InternationalJoint Commission (lIC). The IJC was set up under
the Boundary Waters Treaty of 1909, Article 4 (2) of which provides
that
It is further agreed that the waters herein defined as boundary
waters and waters flowing across the boundary shall not be
polluted on either side to the injury of health or property on the
other. 43
The Treaty did not give the IJC specific powers in this area or
provide other procedures for implementation of this objective; and
the present State of the Great Lakes reflects a substantial failure to
implement it. The Commission has, however, played an important
part in preparing the ground for the conclusion of the Great Lakes
Water Quality Agreement signed on behalf of Canada and the United
States on April 15, 1972. 4 4 The Agreement establishes Water Quality
40. Convention of Apr. 29, 1963.
41. The Times (London), Oct. 27, 1972 and Oct. 30, 1972.
42. The Times (London), Oct. 27, 1972. On the Oslo Convention, see text infra at note 96.
43. Boundary Waters Treaty of 1909, U.S.T. No. 548.
44. (1972) 11 I.L. 694. See further R. E. Stein, The Potential of Regional Organisationsin
Managing Man's Environment, in J. L. Hargrove (ed.), Law, Institutions and the Global
Environment, at 253-93 (1973); R. B. Bilder, Controlling Great Lakes Pollution: A Study in
United States-CanadianEnvironmental Cooperation, at 294-380.
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Objectives based on the IJC's recommendations; commits the two
Sates to carry out a variety of pollution control programs, and assigns
new special responsibilities and functions to the IJC which is to be
assisted by a Great Lakes Water Quality Board (Article VII). While
the IJC does have wide-ranging responsibilities, its powers are less
far-reaching. For example, under Article VI (1) (c), the most it can do
is to make "specific recommendations concerning the water quality
objectives, legislation, standards and other regulatory requirements,
programs and other measures, and intergovernmental agreements
relating to the quality of these waters."
III
THE AIRSPACE ENVIRONMENT
The conventional law for the protection of the airspace environment may be considered under two headings:
(1) the aviation threat to the environment and
(2) other forms of air pollution.
A. The Aviation Threat to the Environment
Aviation presents a threat to the environment in a number of
ways. 45 The most obvious hazards are aircraft noise, aircraft engine
emissions and the effect of the airport on the ecology of the
surrounding area. More generally, unless the location, size and
configuration of airports are carefully co-ordinated with other land
uses, serious planning conflicts will arise, especially in densely
populated areas. The conventional law relating to these various
hazards will be considered in turn following a brief note on the role of
the International Civil Aviation Organisation (ICAO).
The Role of ICAO
Under Article 44 of the Chicago Convention on International Civil
Aviation, 46 it is provided that ICAO should "develop the principles
and techniques of international air navigation and . . . foster the
planning and development of international air transport, so as
to . . . meet the needs of the peoples of the world for safe, regular,
efficient and economical air transport." In a resolution adopted in
July 1971, the ICAO Assembly informed the Stockholm Conference
on the Human Environment that ICAO, in fulfilling this role, was
conscious of the adverse environmental impacts that may be
related to aircraft activity and of its responsibility and that of its
Member States to achieve maximum compatibility between the
45. See also ICAO Position at the International Conference on the Problems of the Human
Environment, 27 ICAO Bulletin 10-16 (April 1972).
46. 15 U.N.T.S. 295 [1953] U.K.T.S. No. 8 (Cmnd. 8742).
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safe and orderly development
of civil aviation and the quality of
47
the human environment.

In carrying out its responsibilities in relation to the environment,
ICAO may provide 'Guidance Material' to member States, often in
the form of special studies made through one of its committees on
such matters as airport planning. More important, however, in a study
of conventional law, is the Organization's capacity to develop
Standards, Recommended Practices and Procedures (SARPS).
Such SARPS are adopted by the ICAO Council under Article 54 (1)
of the Chicago Convention and are designated as Annexes to it.
Article 37 lists the aspects of civil aviation on which SARPS may be
adopted, including "such other matters concerned with the safety,
regularity, and efficiency of air navigation as may from time to time
appear appropriate." Under Article 38, there is an obligation upon
any member State which "finds it impracticable to comply in all
respects with any such international standard or procedure" to "give
immediate notification to" ICAO of the differences between its own
practice and that established by the international standard. Both the
ease with which new or amended SARPS may be adopted and the
provision of a flexible opting-out procedure are especially valuable
features in conventions dealing with such a dynamic area as that of
environmental protection where the law must be able to keep pace
with advances in technology.
Airport Planning
A good example of 'Guidance Material' is the Airport Master
Planning Manual, published by ICAO in 1969, which stresses the
need for long-term planning for airports to include an assessment of
the plan's potential impact on the airport's environment.
ICAO's work on Aircraft Noise is done by its special Aircraft Noise
Committee. Already, recommendations to States have been formulated for the reduction of ground run-up noise and for noise
abatement operational procedures to be complied with by aircraft on
arrival and departure. Perhaps the most promising development,
however, has been the establishment of definite noise limits lower
than those for present-day aircraft for future types of subsonic
aircraft, (except Short Take Off and Landing-STOL). These noise
certification standards have been adopted as Annex 16-Aircraft Noise
of the Chicago Convention. The development of further standards is
48
proceeding.
47. Resolution A18-11.
48. Mention should also be made of the possibility of imposing limitations on aircraft noise in
bilateral air transport agreements. This was first done in the Anglo-Soviet Agreement of Dec. 19,
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Work is also proceeding in a Sonic Boom Panel on the preparation
of recommendations on the point at which sonic booms become
unacceptable. Similarly, the SST Panel, established in 1967, will
develop whatever amendments are shown to be necessary to ICAO
technical annexes by a study of the environment and operational
requirements of supersonic aircraft.
Resolution A 18-12, also adopted by the Assembly in July 1971,
indicates the manner in which ICAO will carry out its responsibilities
recognized under the above-mentioned Resolution A 18-11.
Following a recital of the developments noted above, the Assembly
requested the Council to continue work on the development of
SARPS and/or guidance material dealing with the quality of the
human environment. As a result, the ICAO Air Navigation Commission has developed an initial plan of action, subsequently approved by
the Council, to implement Resolution A 18-12. 4 9
B. Other Forms of Air Pollution
Conventional law to deal with air pollution caused by factors other
than aviation is being created on three levels of integration. First,
there are bilateral agreements concluded to deal with essentially local
problems such as the protection of frontier areas. Second, there is the
work being done in the various intergovernmental organizations,
regional, universalist or sectional, whose convention-based constitutions empower them to deal with air pollution problems. Finally,
there is the contribution, presently insignificant, but potentially of the
greatest importance, of the organizations which illustrates the highest
form of international integration, the European supranational communities.
Theoretically, international conventional law can deal with air
pollution problems in three ways. First, treaties may be concluded
either imposing obligations upon parties directly or authorizing an
institution to create rules binding upon the parties, as in the case of
the ICAO SARPS referred to above. So far, as will be seen, the treaty
form has been little used in this way and treaties have been more
important as providing the basic constitutional powers of the
international institutions concerned with these problems.
A second approach would be to empower conventionally-created
institutions to make regulations which would become a directly
1957; [1959] U.N.T.S. No. 58 (Cmnd. 798), Annex 18. See also B. Cheng, The Law of
InternationalAir Transport,329-31 and 588 (1962).
See also recommendations of the Nordic Council (16/1971/t) concerning prohibition of
supersonic aircraft in the Nordic countries, a recommendation which has not yet been finally
implemented. See also Nordic Council Nordic Environment Protection, 6-7 and 15 (1972).
49. Supra note 45, at 17.
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binding law within Member States without the intermediate intervention of the municipal legislative process. The EEC has the power to
adopt such supranational 'Regulations' but, as has been seen, there is
some doubt as to the scope ratione materiae of these powers and,
partly for this reason, this approach is still to be exploited. 5°
Third, international conventional law may take the form of resolutions, recommendations, guidance manuals, codes and directives,
prepared and adopted by international institutions. They all have
one purpose-to persuade States to adopt legislation or to harmonize
existing legislation along the lines proposed in these various acts. The
force of these acts varies from the merely recommendatory resolutions
of the Consulative Assembly of the Council of Europe to the
Directives of the EEC which bind States as to the end to be achieved,
while leaving the means to the discretion of the individual State. As
will be seen, the interaction between these various, and at first sight
overlapping, efforts can be productive of more effective results.
Illustrative examples will be given below of the creation of
'conventional law' by the first and third of these approaches.
Treaties on Air Pollution
The Netherlands has concluded agreements with Belgium and the
Federal Republic of Germany respectively, providing for consultation
on air polluton problems. 5 1 In Eastern Europe, similar bilateral
agreements are planned between Poland and, respectively, Czechoslovakia and the German Democratic Republic. The Polish-Czech
Agreement is reported to envisage wide-ranging collaboration in
economic, scientific and technical matters, especially on the protec52
tion of frontier areas from pollution.
The conclusion of similar bilateral agreements may be encouraged
by the adoption by the Committee of Ministers of the Council of
Europe on 8 March 1968 of a Declaration of Principles on Air
Pollution Control, Principle 7 of which declares that "Pollution in
frontier areas should be the subject of joint study by the countries
concerned, in accordance with a procedure to be laid down." 5 3 A
complementary resolution of 26 March 1971 returned to this question,
urging Governments to consult during the planning of plants which
may cause cross-frontier pollution. 54
Another type of treaty is illustrated by the three Agreements signed
in Brussels in November 1971 "on the Implementation of [various]
50.
51.
52.
53.
54.

EEC Treaty, Articles 189 and 191 and above, Part I, c.
Kiss, supra note 11, at 19.
Id.
Resolution (68)4.
Resolution (71)5.
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European Project[s] on Pollution." 55 The scope of each Agreement
ratione personae is determined by its scope ratione materiae. Thus,
where the project is research into the physico-chemical behaviour of
S02 in the atmosphere, the parties include not only a wide range of
European States from Yugoslavia to Spain but also the European Coal
and Steel Community. The Agreements provide for a co-ordination of
efforts, chiefly through public research establishments working in
association on a multinational basis, and provide for a sharing of costs
and the establishment of Management Committees.
InternationalInstitutionsand the Creation and
Harmonizationof Municipal Legislation
A bewildering number of organizations are working on air pollution
problems. Regional organizations like the Nordic Council, Benelux,
the European Communities and the U.N. Economic Commission for
Europe; sectional organizations like NATO, COMECON and OECD,
and universalist organizations like the specialized agencies of the
United Nations all have something to contribute. While it is true that
overlap and duplication of effort have to be discouraged-and perhaps
the Governing Council and Environment Secretariat recommended
by the Stockholm Conference will assist in this respect 56-it is also
true that many of these institutions are following different but
complementary approaches dictated by their field of interest and
expertise. Perhaps the best way to illustrate both the type of work
being done and the fruitful interaction between the institutions is to
review their labors in relation to motor vehicle pollution.
One example of the regional approach is to be seen among the
Nordic States. The Nordic Foreign Ministers have established a
Nordic Contact Group for Environmental Protection which, in its first
year-1971, recommended the Nordic Governments to work actively
for more stringent and co-ordinated regulations concerning emissions
from motor vehicles and included such measures in an action program
57
proposal submitted to the Nordic Council of Ministers in June 1972.
At first sight, the concern of a sectional institutiuon like NATO
with environmental issues is surprising; but, as has been seen, 5 8 a
55. Only one of these was concerned with air pollution: the Agreement on the
Implementation of a European Project on the Topic Research into the Physico-chemical
Behavior of S02 in the Atmosphere, Nov. 23, 1971, Misc. No. 18 (1972) (Cmnd. 4926). The other
two (same date) are concerned with Analysis of Organic Micropollutantsin Water, Misc. No. 16
(1972) (Cmnd. 4924) and Sewage Sludge Processing, Misc. No. 17 (1972) (Cmnd. 4925). Cf. the
research contracts entered into by the Commission of the European Communities on behalf of
EURATOM.
56. Report, supra note 23, at 62.
57. Nordic Council, supra note 48, at 5 & 8.
58. See Id. at Part I, D.
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capacity for rapid and effective action and practice in applied
technology are advanced as the not entirely convincing justification
for the CCMS work on such matters as the clean engine and air
pollution control. Perhaps the European Communities may be
expected to take over such a role in responding to the resolution of
the European Parliament of 10 February 1972. As it was put,
. . . the present state of scientific knowledge and technological
progress affords only a partial solution to a whole series of
problems in air pollution control . . . Consequently, it is essential that a major Community effort be made in research and
development if the most pressing tasks are to be discharged
quickly.
The objective of eliminating or at least improving polluting fuels by
means of municipal legislation based on international standards is one
which is being pursued not only by the Nordic Council and NATO
but by the complementary efforts of ECE, EEC, the Council of
Europe and several UN specialised agencies, co-ordinated by WHO. 59
In 1970, ECE adopted Regulation 15 containing detailed uniform
provisions on the approval of vehicles equipped with a positive-ignition engine, with regard to the emission of gaseous pollutants. 60
Shortly afterwards, the same provisions were incorporated with minor
changes in Directive 70/220 issued by the EEC Council on 20 March
1970.61 Thus, the recommendation of the U.N. Regional Economic
Commission became the act of the European Economic Community
which, under Article 189 of the EEC Treaty, is binding upon Member
States as regards the result to be achieved, leaving the means to the
discretion of the national authorities.
The institutional interaction did not stop there however. The
Consultative Assembly of the Council of Europe, which is able to
make only non-binding recommendations, adopted a resolution on 22
January 1972, urging the need for more stringent requirements. It was
suggested that Member States should voluntarily adopt legislative
measures along the lines of the Federal standards and legislation
adopted by the United States for 1973-74 model light-duty motor
vehicles. 62
The Commission of the European Communities is now reported to
59. See also WHO's Concern With The Environment, WHO, Problems of the Environment.
Report by the Director-General, UN Doc. A24/A/3, Apr. 2, 1971, and World Health Assembly
Resolution WHA 24.47, May 20, 1971.
60. E/ECE/324 and E/ECE/TRANS/505, rev. I/Add. 14, (Mar. 11, 1970). Similarly, in 1969
the ECE Working Party on Air Pollution Problems adopted a recommendation to Governments
on the control of sulphur oxides emissions (E/ECE/AIR POLL/4, Annex I).
61. Supra note 17.
62. Resolution 510 (1972).
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be including as part of a plan of action which it is to put before the
Council, a proposal to establish common emission standards in
particular regions where pollution is especially serious. 63 The EEC
also has under consideration several draft directives concerned with
gas pipelines, diesel-engined vehicles and the composition of motor
64
spirit, with particular reference to its lead content.
Earlier, on 26 March 1971, the Committee of Ministers of the
Council of Europe recommended (Resolution (71) 6)65 governments
consider applying suitable practicable limits to the amount of lead
added to motor fuels. The European Parliament, in its resolution of 10
February 1972, followed up by calling for the joint development of
fuel manufacturing processes in which lead would be replaced by
harmless anti-knock additives.
On the level of the specialised agencies, reference must be made to
the "Manual on air quality management in Europe," the aim of which
is to suggest principles and factors to be considered by Governments
when establishing air quality standards. The first part was entrusted to
the WHO Regional Office for Europe, aided by several other
organizations. The second part is to be drafted in conjunction with
66
ECE.
IV
THE OUTER SPACE ENVIRONMENT
Article IX of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, including the Moon
and Other Celestial Bodies (1967)67 provides that
"...States Parties to this Treaty shall pursue studies of outer
space, including the moon and other celestial bodies, and conduct
exploration of them so as to avoid their harmful contamination
and also adverse changes in the environment of the Earth
resulting from the introduction of extraterrestrial matter and,
where necessary, shall adopt appropriate measures for this
purpose ....
International consultations have to be undertaken before proceeding with any such project if a Party believes that it would cause
potentially harmful interference with the space activities of other
Parties. It is apparantly understood that 'international consultation' in
this context means consultation through the International Council of
63. Kiss, supra note 11, at 42.
64. Kiss, supra note 11, at 58.
65. See also Resolution (70)11 on coordinating the work of authorities responsible for air
pollution control and those responsible for town and country planning; and Resolution (70)12 on
reducing sulphur dioxide emissions into the air.
66. Kiss, supra note 11, at 27 and 57.
67. 18 U.S.T. No. 2410; T.I.A.S. 6347; (1968) U.K.T.S. No. 10 (Cnnd. 3519).
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Scientific Unions (ICSU) and its special Committee on Space
Research (COSPAR). 68 COSPAR has contributed 'conventional law'
in this field by laying down standards for the sterilization of
space-craft designed for landing on the Moon or Mars. 69 COSPAR has
to report on the
also established a consultative group of experts
70
potentially harmful effects of space experiments.
As regards radioactive pollution of outer space, under Article IV of
the Outer Space Treaty:
"States Parties to the Treaty undertake not to place in orbit
around the earth any objects carrying nuclear weapons or any
other kinds of weapons of mass destruction, install such weapons
on celestial bodies, or station such weapons in outer space in any
other manner.
In addition, under Article 1 (1) (a) of the partial Nuclear Test Ban Treaty
(1963),71 nuclear tests in the atmosphere or "beyond the atmosphere
including outer space" are forbidden. On the other hand, radioactive
materials may be used for scientific research or for any other peaceful
purposes in outer space and may give rise to a hazard. For example,
the abortive Apollo 13 moon-flight brought back to Earth a cask of 8.6
lbs of plutonium, originally intended for a generator on the moon, and
it is now thought to be on the7 bed of the Pacific some 600 miles from
the point of the splash-down. 2
Finally, mention may be made of a draft Treaty concerning the
Moon submitted by the Soviet Union and referred to the Outer Space
Committee by the General Assembly on 29 November 1971. 73 Inter
alia, the draft seeks to protect the lunar environment and guard
against contamination. It provides for the exchange of information on
any phenomena that could endanger men there as well as any signs of
organic life.
V
THE MARINE ENVIRONMENT
In the marine environment, there already exists a complex and
growing network of technical Conventions which are classified and
summarized below under the following headings:
68. See J. Fawcett, InternationalLaw and the Uses of Outer Space 54 (1968). See also G. Gal,
Space Law 143-55 (1969).
69. See Fawcett, id. at note 68, at 61; 0. Schacter & D. Serwer, Marine Pollution Problems
and Remedies, 65 Am. J. Int'l L. 84, 108 (1971).
70. Fawcett, supra note 68, at 64.
71. 14 U.S.T. 1313; T.I.A.S. 5433; 480 U.N.T.S. 43; [1964] U.K.T.S. No. 3 (Cmnd. 2245).
72. See also B. Cheng, Liability for Spacecraft, 23 Current Legal Problems 217 (1970). See
also Convention on InternationalLiability for damage caused by Space Objects, Mar. 29, 1972,
Misc. No. 29 (1972), Cmnd. 5068 (U.K.).

73. A/RES/2779 (XXVI).
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A.
B.
C.
D.
E.

The Prevention of Oil Pollution
Liability for Oil Pollution
Radioactive Pollution
Pollution by Other Hazardous Substances
Pollution by Dumping
In the limited space available, only a very brief reference may be
made to most of the Conventions. Attention will be concentrated on
more recent developments and on developments in the pipeline.7 4
A.

The Prevention of Oil Pollution
The foundation of the conventional law is to be found in Articles 2

and 24 of the Geneva Convention on the High Seas (1958)75 and in
Article 5(7) of the Geneva Convention on the Continental Shelf
(1958).76 Article 24 of the High Seas Convention requires that
"Every State shall draw up regulations to prevent pollution of the
seas by the discharge of oil from ships or pipelines or resulting
from the exploitation and exploration of the sea-bed and its
subsoil, taking account of existing treaty provisions on the subject.
It is supplemented by Article 5 (7) of the Continental Shelf
Convention which requires that
The coastal State is obliged to undertake in the safety zones
[around installations or devices on the Continental Shelf] all
appropriate measures for the protection of the living resources of
the sea from harmful agents.
These somewhat vague provisions have been further developed in the
77
following Conventions.

Prevention at Source-The InternationalConventionfor the Prevention
of Pollution of the Sea by Oil 1954-197178
As amended in 1962, Article III of this Convention prohibits the
discharge of oil from ships in extensive prohibited zones. If and when
74. The whole question of marine pollution has been dealt with by the writer in the
following works: E. Brown, The Legal Regime of Hydrospace Ch. 4-7 (1971); InternationalLaw
and Marine Pollution: Radioactive Waste and 'Other Hazardous Substances,' 11 Natural
Resources J. 221 (1971); and The Prevention and Control of Marine Pollution:A Progress Report,
1 Anglo-American L.R. 51 (1972).
75. Apr. 28, 1958, 13 U.S.T. 2312; T.I.A.S. 5200; 450 U.N.T.S. 82; (1963) U.K.T.S., No. 5
(Cmnd. 1929). Article 2 requires the freedoms of the sea to be exercised "with reasonable regard
to the interests of other States .. "
76. Apr. 29, 1958, 15 U.S.T. 471; T.I.A.S. 5578; 499 U.N.T.S. 311; (1964) U.K.T.S., No. 39
(Cmnd. 2422).
77. On related conventional rules and recommendations on safety at sea, see Brown, supra
note 74 at 62-63 (1972).
78. May 12, 1954, 12 U.S.T. 2989; T.I.A.S. 4900; 327 U.N.T.S. 3; (1958) U.K.T.S. No. 56
(Cmnd. 595). 1962 Amendments: 17 U.S.T. 1523; T.I.A.S. 6109; 600 U.N.T.S. 322; (1967)
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the 1969 amendments come into force, the concept of the prohibited
zone will be discarded and all discharges anywhere will be banned
except under specified conditions designed to ensure that the discharge will not cause 'pollution'. Jurisdiction over offending vessels
remains with the flag State.
Jurisdiction and Control of the Coastal State-The International
Convention relating to Intervention on the High Seas in cases of Oil
Pollution Casualties,196979
The principal rule of this Convention, drafted as a response to the
Torrey Canyon incident but not yet in force, is laid down in Article I
(1)
"Parties to the present Convention may take such measures on the
high seas as may be necessary to prevent, mitigate or eliminate
grave and imminent danger to their coastline or related interests
from pollution or threat of pollution of the sea by oil, following
upon a maritime casualty or acts, related to such a casualty, which
may reasonably be expected to result in major harmful consequences.
A Party taking measures which go beyond what is reasonably
necessary to achieve the ends stated in the Convention is liable to pay
compensation for any damage resulting from such unjustified action
and provision is made for settlement of disputes.
Regional Co-operation-The Bonn Agreement for the Co-operation in
Dealing with Pollutionof the North Sea by Oil (1969)80
This regional response to theTorrey Canyon incident seeks through
active co-operation between the Parties to achieve the objective of
protection against oil pollution which presents a grave and imminent
danger to the coast or related interests of one or more of the parties.
Such "active co-operation" takes three forms-exchange of information; allocation of zones of responsibility and co-operation following a
casualty. The latter includes assistance to dispose of oil pollution.
Parties may call on other Parties for assistance, but they are only
required to "use their best endeavours to bring such assistance as is
within their power."
U.K.T.S., No. 59 (Cmnd. 3354). For a composite text of the Convention as amended in 1962 and
1969, see International Convention for the Prevention of Pollution of the Sea by Oil, entered into
force July 26, 1958 (1970). Further amendments concerning Tank Arrrangements and Limitation
of Tank Size and the Protection of the Great Barrier Reef were adopted in 1971 (Misc. No. 36
(1972) (Cmnd. 5071). and Misc. No. 32 (1972) (Cmnd. 5090 (U.K.). For full analysis of the
Convention, see Brown, supra note 74 at chapter 4.
79. Nov. 28, 1969 (1970) 9 I.L.M. 20 at 25. See also Brown, supra note 74, at 146-58.
80. Entered in force Aug. 9, 1969 (1970), 9 I.L.M. 359; (1969) U.K.T.S. No. 78 (Cmnd 4205).
See also Brown, supra note 74 at 158-62.
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B. Liabilityfor Oil Pollution
The International Convention on Civil Liability for Oil Pollution
(1969)81

The aim of this Convention, another response to theTorrey Canyon
case and not yet in force, is to ensure that adequate compensation is
available to persons suffering oil pollution damage as a result of a
maritime casualty involving oil-carrying ships. Subject to specified
exceptions, the owner's liability is strict. But, except where he has
been guilty of fault, he may limit his liability in respect of any one
incident to $134 per ton of his ship's gross tonnage, with a ceiling of
$14 million. Ships covered by the Convention must carry certificates
that they are insured (or otherwise secured) in sums equivalent to the
owner's total liability for one incident. The Parties must ensure that
vessels entering or leaving their harbours and other installations in the
territorial sea do carry such certificates.
The International Convention on the Establishment of an International Fundfor Compensationfor Oil Pollution Damage (1971)82
The two main purposes of this Convention, which is supplementary
to the 1969 Liability Convention, are (1) to provide compensation
for pollution damage to the extent that the protection afforded by the
1969 Convention is inadequate; and (2) to give relief to shipowners
in respect of the additional financial burden imposed on them by the
Liability Convention.
Under Article 4, the Fund is liable to pay compensation to States
and persons unable to obtain it from the owner of the ship concerned
or in cases where such compensation is not sufficient to cover the
damage suffered. The Fund's liability is limited so that the total
payable by a liable shipowner and the Fund shall not together exceed
$30 million for any one incident. Where no shipowner is liable, or he
is unable to meet his liability, the Fund will be fully liable up to the
$30 million ceiling.
Under Article 5, the Fund must indemnify the shipowner for a
portion of his liabiility under the Liability Convention-at the rate of
$100 per ton or $8,300,000, whichever is less.
Under Article 10 contributions to the Fund are to be made by
persons receiving in contracting States an annual total of more than
150,000 tons of crude oil or fuel oil transported by sea.
81. Nov. 29, 1969 (1970), 9 I.L.M. 45. See also, Brown, supra note 74, at 164-81.
82. (1972) 11 I.L.M. 284.
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C. Radioactive Pollution
Testing and Deployment of Nuclear Weapons
Under Article 1 of the Test Ban Treaty (1963),83 Parties agree to
ban nuclear explosions at any place under their jurisdiction or control.
"(a) in the atmosphere; beyond its limits, including outer space;
or under water, including territorial waters or high seas; or (b) in
any other environment if such explosion causes radioactive debris
to be present outside the territorial limits of the State under whose
jurisdiction or control such explosion is conducted.
The main remaining problem is that France and China are not, and
show no signs of becoming, Parties to this Treaty. 84 The Sea-bed
Demilitarization Treaty (1971)85 is also of marginal environmental significance in view of its ban on the emplacement of nuclear
weapons on the sea-bed. It is, however, of very limited scope and does
not, for example, affect the freedom of maneuver of nuclear-powered
and nuclear-armed submarines.
A minor contribution has also been made by the Antarctic Treaty
(1959), 86 Article V (1) of which prohibits any nuclear explosion in
Antarctica and the disposal there of radioactive waste material.
Finally reference should be made to the Treaty of Tlatelolco for the
Prohibitionof Nuclear Weapons in Latin America (1967)87
Use of Nuclear Devices for Peaceful Purposes
It must suffice 88 to recall that States Parties to the Geneva
Convention on the High Seas (1958) have a duty, under Article 25 (2),
to "co-operate with the competent international organizations in
taking measures for the prevention of pollution of the seas or air space
above resulting from any activities with radioactive materials or other
harmful agents."
The Transportof Radioactive Substances
Chapter VII of the International Convention on the Safety of Life
at Sea (SOLAS), 89 contains provisions for the classification, packing
83. 14 U.S.T. 1313; T.I.A.S. 5433; 480 U.N.T.S. 43; (1964) U.K.T.S. No. 3 (Cmnd. 2245).
84. See condemnatory resolution on 'Nuclear weapon tests' adopted by Stockholm Conference, supra note 23 at 66-67.
85. (1971) 10 I.L.M. 145. For a full analysis, see Brown, Arms Control in Hydrospace, 1971.
86. Dec. 1, 1959, 12 U.S.T. 794; T.I.A.S. 4780; 402 U.N.T.S. 71; (1961) U.K.T.S. No. 97
(Cmnd 1535).
87. (1970) U.K.T.S. No. 54 (Cmnd. 4409). See also supra note 85.
88. See also Brown, supra note 74, at ch. 6.
89. Jun. 17, 1960, 16 U.S.T. 185; T.I.A.S. 5780; 536 U.N.T.S. 27; (1965) U.K.T.S. No. 65
(Cmnd. 2812).
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and labelling of dangerous goods (radioactive materials constitute
Class 7.)
IMCO members who took part in the SOLAS Conference in 1960
have also been recommended to adopt as the basis of their national
regulations, the International Maritime Dangerous Goods Code
(1966)-Class 7 of which is again concerned with Radioactive
Substances.90
Finally, reference should be made to two Conventions on liability
for marine nuclear accidents. The Convention on the Liability of
Operators of Nuclear Ships (1962-not yet in force) 9 1 introduces a
regime of strict liability, channels liability to the operator of the
vessel and limits liability to $100 million.
The 1971 Brussels Convention on Civil Liability in the Field of
Maritime Carriage of Nuclear Material, not yet in force, 92 is designed
to ensure that third-party liability for accidents in the course of such
carriage should be channelled exclusively to the operator of the
nuclear installation and not to the shipowner.
Disposalof Radioactive Waste
93
This question is dealt with below.
D. Pollution by Other Hazardous Substances
Apart from the aforementioned Article 25 of the Geneva Convention on the High Seas (1958), and the Dumping Conventions referred
to below,9 4 international conventional law is lacking in pollution by
hazardous substances other than oil and radioactive materials. Part of
the gap will, however, be plugged by the convention presently under
preparation under IMCO auspices for presentation to the International Conference on Marine Pollution in 1973. The ambitious aim of
the Conference is the achievement, by 1975 if possible, but certainly
by 1980, of the complete elimination of the wilful and intentional
substances other than oil, and
pollution of the sea by oil and noxious
95
the minimization of accidental spills.
E. Pollution by Dumping
The two most recent Conventions dealing with marine pollution
are designed to prevent the pollution caused by dumping of waste at
sea. The Oslo Convention for the Prevention of Marine Pollution by
90.
91.
92.
93.
94.
95.

See also Brown, supra note 74, at 185.
57 Am. J. Int'l L. 190 at 268 (1963).
Dec. 17, 1971, (1972) 11 I.L.M. 277; Misc. No. 39 (1972) (Cmnd. 5094).
See reference to Oil and Radioactive Material in Part V, E infra.
Id.
See also Brown, supra note 74 at 52-53 & 61.
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Dumping from Ships and Aircraft, a regional instrument signed by
States bordering the North-East Atlantic on 15 February 1972,96 has
been supplemented more recently by the universal Convention on the
Prevention of Marine Pollution by Dumping of Waste and Other
Matter, drafted at the London Conference and opened for signature
97
on 29 December 1972.
Although the draftsmanship of the London Convention suffers by
comparison with that of the Oslo Convention in terms of economy
and precision of language, the basic pattern of control is the same in
both Conventions. In the limited space available, attention will
therefore be focussed primarily on the Oslo Convention, though
attention will be drawn to essential differences between the two.
Scope of the Convention's ratione loci. The Oslo Convention applies
to both the high seas and the territorial sea situated within the
Convention area as defined in Article 2. Anticipating fears which
were later to be expressed that the limited scope ratione loci of the
conventional prohibition of dumping might merely cause a diversion
of dumping to other areas of the sea, Article 3 provided that
"The Contracting Parties agree to apply the measures which they
adopt in such a way as to prevent the diversion of dumping of
harmful substances into seas outside the area to which this
Convention applies."
Concern over the wider issue of the permitted limits of maritime
jurisdiction prevented the adoption of equally straightforward provisions in the London Convention. Article IV prohibits 'dumping,'
except as specified. Article III (1) (a) defines 'dumping' as "any
deliberate disposal at sea . . .", and Article III (3) defines 'sea' as "all
marine waters other than the internal waters of States." In short, the
London Convention also applies in the high seas and territorial
waters; but the dread use of traditional and, to some States,
prejudicial terminology has been avoided.
The systems of Control. The pattern of control established by the Oslo
Convention has four basic elements:
1. A requirement that no substance or material may be dumped
without the approval of the national authorities which must, on giving
approval, have regard to the precautionary provisions of Annex III
(Article 7).
2. No such approval may, however, be given for specified highly
96. (1972) 11 I.L.M. 262; Misc. No. 21 (1972) (Cmnd. 4984).
97. Final Act of Intergovernmental Conference on the Convention on the Dumping of
Wastes at Sea (London, Oct. 30 to Nov. 13, 1972), Nov. 13, 1972, (1972) 11 I.L.M. 1291.
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hazardous substances (black list substances), the dumping of which is
prohibited (Article 5).
3. As regards other specified substances and materials requiring
special care (grey list substances), there is a requirement that
"significant" quantities may be dumped only if the national authorities have issued a permit, having regard to the precautionary
requirements not only of Annex III but also of the more demanding
Annex II (Article 6).
4. Finally, provision is made for exceptions to these requirements in
Articles 8 and 9.
Article 8 is quite straightforward, providing, first, that the control
system shall not apply in case of force majeure due to stress of weather
or any other cause where the safety of human life or of a ship or
aircraft is threatened. Details of any such dumping have to be
reported to the Commission established under Article 16. Second, the
absolute prohibition in Article 5 does not apply where the black list
substances occur merely as trace contaminants.
Article 9 is less straightforward. It provides as follows:
"If a Contracting Party in an emergency considers that a
substance listed in Annex I to this Convention cannot be disposed
of on land without unacceptable danger or damage, the Contracting Party concerned shall forthwith consult the Commission. The
Commission shall recommend methods of storage or the most
satisfactory means of destruction or disposal under the prevailing
circumstances. The Contracting Party shall inform the Commission of the steps adopted in pursuance of its recommendation. The
Contracting Parties pledge themselves to assist one another in
such circumstances.
The type of situation envisaged in this Article has already occurred
in Operation CHASE, whereby the United States authorities had
98
urgently to dispose of nerve gas cannisters in a dangerous condition.
What is not clear from Article 9 is whether the Commission is
empowered to recommend sea-dumping and whether such a recommendation, or any other recommendation under this Article, is
binding on the Parties. The fact that the action is to be taken 'in an
emergency,' coupled with the term "recommendation" suggests that
Governments are not bound by these recommendations.
The incorporation of a similar exception in Article V (2) of the
London Convention was opposed by a number of delegates as being
unduly permissive and contrary to the spirit of the Convention. In
this case the Party to whom 'the Organization' recommends the most
98. See also Brown, The Ocean Dumping of Nerve Gas: A Case Study of 'OperationCHASE,'
11 Natural Resources J. 249 (1971).
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appropriate procedures to adopt" is bound to "follow these recommendations to the maximum extent feasible consistent with the time
within which action must be taken and with the general obligations to
avoid damage to the marine environment and shall inform the
Organization of the action it takes."
Apparently to appease governments such as the Canadian
Government, whose electorate would condemn such loopholes, Paragraph 3 permits a Party to waive its rights under Paragraph 2.
Duty to Ensure Compliance. Under Article 15 of the Oslo Convention,
Parties undertake to ensure compliance with the Convention
(a) by ships and aircraft registered in its territory;
(b) by ships and aircraft loading in its territory the
substances and materials which are to be dumped;
(c) by ships and aircraft believed to be engaged in
dumping within its territorial sea.
"Ships and Aircraft" are defined in Article 19 to include inter alia
"fixed or floating platforms."
The provisions of Article VII (1) (a) and (b) of the London
Convention are virtually identical to those of Article 15 (a) and (b) of
the Oslo Convention. Article VII (1) (c) is markedly different,
however, from Article 15 (c):
"Vessels and aircraft and fixed or floating platforms under its
jurisdiction believed to be engaged in dumping."
The significance of this variation becomes apparent when Article VII
is read with Article XIII of the London Convention-the two Articles
were negotiated as a package. Article XIII reads as follows:
Nothing in this Convention shall prejudice the codification and
development of the law of the sea by the United Nations
Conference on the Law of the Sea convened pursuant to
Resolution 2750 C. (XXV) of the General Assembly of the United
Nations nor the present or future claims and legal views of any
State concerning the law of the sea and the nature and extent of
coastal and flag State jurisdiction. The Contracting Parties agree
to consult at a meeting to be convened by the Organisation after
the Law of the Sea Conference, and in any case not later than
1976, with a view to defining the nature and extent of the right
and the responsibility of a coastal State to apply the Convention
in a zone adjacent to its coast.
In short, those coastal States and developing States which are anxious
to maximize either the extent of their offshore jursidictional claims in
general or their offshore jurisdiction in relation to marine pollution in
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particular, hoped to further their policies by removing the reference
to 'territorial sea' in Article VII (1) (c) and providing in Article XIII
for a reconsideration later of the geographical scope of their
jurisdiction under the Convention.
Neither Convention departs from the traditional pattern of reserving jurisdiction over vessels on the high seas to the flag State. Both do,
however, include an agreement to co-operate in the development of
procedures for the effective application of the Convention particularly on the high seas. 99
Recording and Monitoring. Both Conventions provide for the maintenance by Parties of detailed records of licensed dumpings and impose
an obligation to report such information to the institutions established
by the Conventions.' 0 Similarly, provision is made in both Conventions for monitoring the distribution and effects of pollutants and, in
the London Convention, for reporting the results to the 'Organisation." 0 1
Amendments. It will have been observed that these Conventions
follow the pattern, noted earlier, of stating the main principles and
rules in the body of the Convention and supplementing them with
more detailed data and standards in Annexes. The procedure for
amendment for the Annexes differs, however, as between the two
Conventions. Whereas the Oslo Convention requires (Article 18 (2))
amendments to be unamimously approved by the Parties, the London
Convention adopts the more flexible procedure (Article XV (2) ) of
imposing an amendment on any party which has not declared its
inability to accept it within 100 days of its adoption.
Oil and Radioactive Materials. Article 14 of the Oslo Convention
provides:
"The Contracting Parties pledge themselves to promote, within
the competent specialised agencies and other international bodies,
measures concerning the protection of the marine environment
against pollution caused by oil and oily wastes, other noxious or
hazardous cargoes, and radioactive materials.
The meaning of this provision is not altogether clear. It is of course
clear that the Convention applies only to substances or materials
deliberately dumped (Article 19) and not to substances carried as
99. Oslo Convention, supra note 1, Article 15(5); London Convention supra note 97, Article
VII (3).
100. Oslo Convention, supra note 1, Article 11; London Convention, supra note 97, Article
VI.
101. Oslo Convention, supra note 1, Article 13; London Convention, supra note 97, Article
VI.
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cargo or as a source of power; and the pledge in this Article relates to
pollution arising from such other carriage. What is not clear is
whether the dumping of oil and radioactive materials is covered by
the Convention. Since, under Article 7, the dumping of any substance
or material is forbidden without approval, it would seem to follow
that they are covered. On the other hand, surely if this was the
intention, high-level radioactive wastes would have been included in
the black list in Annex I, as it is in Annex I of the London Convention.
The position under the London Convention is much clearer. Article
XII contains a pledge similar to that in Article 14 of the Oslo
Convention but it is clear from a comparison of Article XII and Annex
I that the reference to, for example, oil, radioactive material and
chemical warfare agents in Article XII does not relate to dumping of
these materials but to their causing marine pollution in some other
way. 10 2 It should be noted that the disposal of wastes arising from
offshore sea-bed mineral exploitation is expressly excluded from the
scope of the Convention (Article III (1) (c) and Article XII (f)). The
absence of any specific reference to such waste in the Oslo Convention would seem to imply that it is covered by the Convention if
deliberately disposed of from a ship (including a fixed or floating
platform). It may be, however, that it is excluded as being "any
discharge incidental to or derived from the normal operation of ships
and aircraft and their equipment" (Article 19 (1) (a)).
A final point to note about the London Convention is that, although
the German Democratic Republic was not invited to the London
Conference, a "signature by any State" formula was adopted (Article
XVI) and both signature and ratification may take place at any of four
capitals: London, Moscow, Washington (following an established
pattern) 10 3 or Mexico City (a bow toward the developing States).
The Need for a Comprehensive Approach to Marine Pollution
The Canadian Government has argued recently 104 that, as the
existing conventional law does not constitute a comprehensive
approach to the preservation of the marine environment, the implementation of such an approach must be the aim of the forthcoming
U.N. Conference on the Law of the Sea (UNCLS). What the Canadian
Government seeks is not necessarily a single treaty dealing with all
aspects of marine pollution but rather that the various treaties should
102. See also, on the disposal of radioactive wastes, Brown, supranote 74 at 186-92.
103. Cf. Nuclear Test Ban Treaty (Article III) 14 U.S.T. 1313, T.I.A.S. 5433, Outer Space
Treaty, T.I.A.S. 6347 (Article 7), the Non-Proliferation Treaty (Article IX) and the Sea-Bed
demilitarisation Treaty (Article X), (1971) 10 I.L.M. 145.
104. Canada, Working Paper on Preservation of the Marine Environment, London Conference on Dumping (Oct.-Nov. 1972), doc. DWS (INF) 1.
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together constitute a coherent, uniform and all-embracing treaty
system. It is proposed that UNCLS should lay down the keystone for
such a system by elaborating an "umbrella" treaty in the form of
fundamental legal principles which would:
-Establish general objectives and the general rights and
obligations of States in respect of the preservation of the marine
environment;
-Affirm a general commitment to the elaboration of and
adherence to particular specialised treaties intended to achieve
these general objectives;
-Give a common direction and impetus to the further development of national and international measures for the preservation
of the marine environment, and provide an organic link, in terms
of both substance and implementation, between such measures
(whether existing or envisaged);
-Fix uniform rules for certain problems common to such
105
instruments, e.g. enforcement, compensation, etc.
It is pointed out by the Canadian Government that guidelines are
already provided by: the Stockholm Declaration on the Human
Environment; the Statement of Objectives and the 23 Principles on
Marine Pollution endorsed by the Stockholm Conference; and the
three principles on coastal States' rights discussed at the Ottawa
Session of the Intergovernmental Working Group on Marine Pollution
and referred to the Seabed Committee and UNCLS for appropriate
action. 106
No one, probably, would deny the desirability of such a logical and
organised approach to the problem of marine pollution and it is to be
hoped that progress along these lines will be made. No student of the
subject can, however, be unaware of the difficulties which such an
approach will encounter. The main difficulty, strikingly demonstrated
yet again in the recent negotiation of the London Convention on
Dumping, is simply that different States hold different views on basic
jurisdictional questions. Broadly speaking, the developing States and
the minor shipping powers tend to advocate extensive coastal State
jurisdiction, inter alia in relation to pollution control, whereas the
developed, major shipping Sates prefer narrow limits. While, therefore, it is possible to argue upon general principles such as the
Stockholm Principles at a fairly high level of abstraction, it is less easy
to transform these principles into detailed treaty rules. Whether it
will eventually prove to be possible will largely depend on another
105. Id., at 2.
106. Id., at 9. See also Stockholm Conference (supra note 25) at 2, 45-50. (Recommendations
on Marine Pollution, esp. Recommendation 92) and Annex III.
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question-whether some kind of compromise solution will emerge
from UNCLS on the more general question of the limits of maritime
jurisdiction. If, as the writer has suggested elsewhere, 0 7 such a
solution might materialize on the basis of recognition of a 12-mile
territorial sea, coupled with a broad exclusive economic zone beyond,
the major problem of enforcement jurisdiction would be virtually
solved; and the two camps could certainly move considerably nearer.
CONCLUSION
Even this very brief survey of international conventional law
reflects the enormous scope and complexity of the problem of
reclaiming and preserving a clean environment. It is not, therefore, a
matter for surprise that the law, even in its present embryonic state,
should be equally diverse in form and complex in its technicality.
Nevertheless, there is an understandable temptation when confronted
with the mass of seemingly ineffective documentation, to view the
whole enterprise with cynicism and to despair at the apparent lack of
method, order and co-ordination. While complacency is equally to be
deplored, it is submitted in conclusion that there are grounds for
guarded optimism if the following factors, suggested by this study, are
borne in mind.
1. As noted earlier, 10 8 concerted action at national, regional and
global levels is essential; and there is a place in the interacting
ensemble for every kind of normative act. In some areas of the
environment and between some States, the traditional treaty form
recommends itself; in others and between States more closely related
there is even room for the quasi-federal type of legislation of the
European supranational communities; in yet others, the gradualism of
the persuasive, but non-binding, resolution will be more appropriate.
2. Co-ordination of effort and prevention of duplication is of
course essential in such a framework. Encouraging progress is,
however, being made in this direction. So far as the work of the
United Nations is concerned, it is clearly in the spirit of the
Stockholm Resolution on Institutional Arrangments.10 9 that the
proposed Environmental Co-ordinating Board should strike a balance
between wasteful diversity of effort and stultifying centralization. On
the European regional front, a far-reaching harmonization of effort
may be expected once the EEC environmental policy is further
developed. Again, in relation to the law of the sea, slow and painful
107. E. Brown, Claims to Increasing Jurisdictionover the Sea and the Problem of Enforcing
jurisdiction, in British Institute of International and Comparative Law, Proceedings of
Conference on New Directions in the Law of the Sea (Feb. 1973).
108. See supra text at note 1.
109. See supra text at note 26.
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though the process is, the need for a systematic, comprehensive
approach to marine pollution is clearly appreciated, as has been
seen. 110
3. Finally, attention should be drawn to the fact that the present
phase in the development of international environmental law is an
experimental one. Successful models and patterns will be adapted in
related fields and existing conventions expanded in time to cover
other sources of pollution. Thus, it has been seen that the Grey
List/Black List system, first developed on a regional level in the Oslo
Convention, has now been adopted in the universal London Convention and will probably be adapted for use in relation to pollution of
the Rhine. 1 11 Similarly, it is hoped that, once sufficient scientific
information is available, the Conventions on the prevention of marine
oil pollution damage will be extended to other hazardous substances,
either at the IMCO Conference on Marine Pollution in 1973 or
subsequently. 112
On a more technical level, a good deal of thought is being given to
the contribution which treaty-making techniques may make to
effective law. Valuable work has been done in both FAO and IMCO
on "Ways of speeding up the adoption and application of international rules and standards on the protection of the environment,"
especially by facilitating the adoption of amendments to technical
annexes and permitting Treaty Parties to 'opt out' of particular parts
of multi-part instruments.113

110. See supra text at note 104.
111. See supra text at note 42.
112. Thus, it is planned that an "International Convention for the Prevention of Pollution of
the Sea from Ships" will extend the principles of the 1954 Oil Pollution Convention to other
substances. Similarly, work is progressing on a similar extension of the 1969 International
Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties. See
further U.N. Sea-Bed Committee Sub-Committee III. Report on the Preparatory Work for the
International Conference on Marine Pollution to be Convened by IMCO in 1973 UN Doc.
A/AC.138/SC.III/L.15, Jul. (1972).
113. See FAO Legal Office: Ways of speeding up the adoption and application of
international rules and standards on the protection of the environment, prepared for Stockholm
Conference (A/CONF. 48/PC (II) doe. no. 3), 30; and IMCO Maritime Safety Committee:
Amendment Procedures in Conventions for which IMCO is the Depositary. Note by the
Secretariat (MSC XXV/13, Jan. 24, 1972) and IMCO Sub-Committee on Marine Pollution:
Preparations for the International Conference on Marine Pollution, 1973. Amendment
procedures in the draft 1973 Convention. Note by the Secretariat MP XIV/3 (C)/2, Oct. 19,
1972.

